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Discharge of Surety. 


THE CASE OF PINTARD +. DAVIS, 


Decided in the court of errors and appeals of New Jer- 
sey is an instance of the general closeness with which the 
common law doctrines are followed in that state. In this 
country in its different courts one technical rule after 
another of venerable antiquity and undoubted authority 
has been disregarded or forgotten till something, some- 
times called American Jurisprudence, has gradually grown 
up to a great extent composed of exceptions to those rules. 
The certainty ordinarily attained by following ancient 
and well settled rules perhaps to some will seem to com- 
pensate for the advantage which might occasionally re- 
sult from another course. This decision affirming the 
judgment of the Supreme Court in the same case, report- 
ed 1 Spencer, 205, saves that state from the anomalous doc- 
trines established in New York by the cases of Pain v. 
Packard, 13 John. 174 and King vy. Baldwin, 17 ib. 384. 
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194 DISCHARGE OF SURETY. 


Pain v. Packard and King v. Baldwin have been selected 
by the author of the notes to the 2nd volume of American 
Leading cases, as the foundation in part of a very judi- 
cious annotation; but the article cannot fail to convince 
the intelligent reader, that the cases so prominently pre- 
sented, are not only contrary to all former decisions, but 
contrary to the true principles of the contract of surety- 
ship. The error introduced by Pain v. Packard (so styled 
by Cowen. J. in Herrick v. Borst, 4 Hill 656) seems to 
have become inveterate in that state, but it deserves little 
favor elsewere. It was repudiated by chancellor Kent in 
King v. Baldwin, 2 John Ch. R. 554 but was re-establish- 
ed, in the same case on appeal, contrary to all English au- 
thority either at law or in equity, and to the dissatisfac- 
tion of the profession, by the casting vote of the Presi- 
dent, a layman. Part, J. one of the justices of the 
Supreme Court who had joined in the decision in the case 
of Pain v. Packard, retracted his former opinion, because 
as he said, upon a more full and deliberate investigation 


-he was convinced that judgment was erroneous. Pintard 


v. Davis adheres to the rule that in this absolute engage- 
ment on the part of the surety, the duty of active dili- 
gence lies upon him and not upon the creditor, and that 
he cannot shift this obligation from himself by a mere 
notice. 

It is said in the opinion of the court below that “where 
a creditor gives time to the principal, a surety cannot 
avail himself of that defence unless itappears on the face 
of the instrument that he is such surety, and in that case 
his relief is in equity and not at law.” Spencer 207. The 
dictum cannot be supported, but the cases cited show that 
it was a mere hasty expression and not an error the re- 
sult of any real misapprehension of the rule. The rule 
is that relief must be in equity and not at law, at least in 
case of specialties, unless the suretyship appears on the 
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DISCHARGE OF SURETY. 195 


face of the instrument. The form of the security, said 
Lord Loughborough, in a passage very frequently cited 
and frequently misapprehended, forces these cases into 
equity. When bound jointly and severally the surety 
cannot aver by pleading that he is bound not as he appears 
on the face of the instrument but merely as surety. Howey- 
er the rule may have been questioned or disregarded in 
some of the courts of this country, no rule of the common 
law is better established in those of England. Pitman on 
surety 184, &c. Burge, 211, 212 and cases. See acc. Sprigg 
vy. the Bank of Mount Pleasant, 10 Peters 257. The doc- 
trine as yet remains untouched in New Jersey. Where 
from the want of equity process, equity, principles are 
from necessity administered in common law courts through 
common law forms, pleas in contravention of this principle 
may be supported with great propriety ; but they seem to 
be without support upon the strict principles of the common 
law. But undoubtedly whatever the form of the contract, 
in equity parol evidence is admissible to shew who is prin- 
cipal and who surety, and relief can there be granted 
when the circumstances of the case will warrant, untram- 
melled by the technical rules or forms of proceeding which 
so often restrain the action of common law courts.— 
The decisions, which have taken place in the courts of 
equity, in cases of this nature (said Abbott C. J. in Davey 
y. Pendegrass 5 B. and Ald. 187) have always, as I under- 
stand them, proceeded on the notion that at law, the thing 
prayed for could not be done. 

But if the fact of suretyship appears on the face of the 
instrument, then the discharge of the surety by a binding 
contract may be a legal question and pleaded at law to an 
action on the instrument. Suppose (the case put by Lord 
Loughborough 2 Ves. Jr. 542) the party a surety by a 
proper bond at law as surety ; as if a man is surety upon 
the face of the instrument for the debt of another payable 
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196 DISCHARGE OF SURETY. 


at a given day, if the obligee defeats the condition of the 
bond, he discharges the security. The principle isa legal 
principle. The surety is bound for a definite not an in- 
definite engagement. 

But again, even here when the fact of suretyship does 
appear on the face of the instrument, the surety may, 
where the true boundaries of law and equity jurisdiction 
are strictly observed, be forced for relief into equity by 
the operation of another legal principle closely allied to 
the former. In the case of a specialty, no rule of law is 
better established than that such contract can only be al- 
tered or in some instances discharged by an instrument of 
equal force. Thus, at common law, it is clear that a sub- 
sequent parol, that is to say, written or verbal agreement 
not under seal, dispensing with or varying the time or 
mode of performance of an act covenanted to be done, 
cannot be pleaded in bar to an action on an instrument un- 
der seal, for non performance of the act in the manner 
thereby prescribed. Broom’s Leg. Max. 408. A principle 
it must be observed, which does not really conflict, as has 
sometimes erroneously been supposed, (in one remarka- 
ble instanee by Justice Washington, in U. 8S. v. Howell, 
3 Wash. 620,) with another principle, that if the perfor- 
mance Of the condition be rendered impossible by, or the 
breach result from an act of the obligee, undoubtedly he 
can maintain no action on the bond. Thus an agreement 
to give time, if by an instrument of equal dignity, may be 
pleaded at law to an action on asurety bond; but if it be 
by parol agreement merely, it would be no defence in an 
action on the bond and of course would be no defence at 
aw on the part of the surety. There may indeed be such 
consideration for the agreement, as may induce a court 
of equity to direct that the party shall not proceed to in- 
force his remedy at law ; but a parol agreement of this 


nature, upon sound common law principles, can never con- 
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trol the operation of such bond in a court at law. While 
it is held that a sealed instrument cannot be varied by a 
mere parol agreement, it must follow that such an agree- 
ment cannot be set up as adefence to an action against the 
surety on such bond, since as the legal operation of the 
contract remains the same against the principal, the surety 
cannot be allowed, at law, to plead that it is different.— 
The general doctrine in England is indeed clear and will 
be found well stated in 2nd Am. Lead. Cases, p. 151, &e. 
where and in some of the previous pages the principal 
authorities are cited. See also Pitman 184; ib. 231; 
Burge 212, &c. The doctrine has heretofore been supposed 
to be clear in New Jersey and there is nothing inconsis- 
tent with it in the case of Solomon v. Gregory, 4 Har. 112. 
The point was not before the court in that case, was not 
discussed, and the judges did not have it in their minds in 
the expression of the general principles there enumerated 
by them. Buta doubt has been created by the subsequent 
ease of the Morris Canal vy. Van Vorst, not yet reported. 
This was an action against sureties ona cashier’s bond.— 
The fact of suretyship appeared on the face of the bond 
This defence, the extension of time by a parol agreement, 
was presented by a special notice or specification of de- 
fence under the general issue. The motion was argued. 
before the whole bench prior to the retirement of the very 
learned and able late Chief Justice, but was not decided 
until after he had left the bench. The motion failed by 
the equal division of the court, two of the judges being 
in favor of the motion and two adverse. The Chief Jus- 
tice having left the bench previous to its decision, of con- 
sequence took no part therein, but perhaps it is proper to 
say as is understood was the case, that he united in opin- 
ion with the two judges who were in favor of the motion 
to strike out, and his opinion may be cited in favor of the 
integrity of the common law doctrine in New Jersey. 
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198 DISCHARGE OF SURETY. 


It is said by the learned author of the valuable work al- 
ready cited (2 Am. L. Cas. 157) whatever may be the true 
theory of the law on this subject, that it has been repeat- 
edly declared by the courts of this country, that under our 
present jurisprudence, whatever will discharge a surety in 
equity, will discharge him at law. Such is practically the 
result of a great mass of decision in this country, though 
except in the courts of states were there is no separate 
equity process the principle has seldom if ever been open- 
ly enunciated when it has been first introduced. It would 
seem to be an instance of somewhat violent judicial legis- 
lation to announce and act upon such a principle in the 
state of New Jersey, when there is a well organized and 
separate equity court. 

Another branch of the law of suretyship seems to de- 
serve a few remarks. Nothing undoubtedly is better set- 
tled than that the surety ina bond for the faithful discharge 
of duty to another is not discharged because of the pas- 
sive conduct of the obligee, there being no fraud or con- 
cealment. Mere delay, where the obligee does not disarm 
himself, will not discharge sureties; nor will neglect in 
examining the accounts of the person in his employment ; 
nor neglect to give notice to the surety or to dismiss the 
principal. Pitman 196; Trust Navigation Co. v. Harley, 
10 East. 34; Shepard v. Beecher, 2 P. Wms. 288. 

If there be any thing in the condition of the bond re- 
quiring diligence on the part of the obligee, as suggested 
in The state bank v. Chatwood, 3 Halst. 28, certainly the lia- 
bility of the surety would depend upon the performance 
by the obligee of any duty thus imposed upon him. So 
in case of a bond given (not to the government but to any 
private corporation or individual) where the law makes it 
the duty of the obligee to communicate to the surety or 
to dismiss the principal. If the contract for the fidelity of 
the person employed was entered into in contemplation of 
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any duty, thus imposed upon the obligee, it may well be 
supposed, in such case, that a failure on the part of the 
obligee to perform such duty or to exercise such diligence 
would operate to discharge the surety from liability for 
subsequent breaches. Opinion of Judge Le Grand, 7 Pa. 
Law Jour. for April 1848, p. 257. But the application of 
this principle must not be pressed too far. In general 
laches is not imputable to the government from the negli- 
gence of its officers. Statutory directions that agents shall 
account, be dismissed for defaults, &c. are for the security 
of the government and have repeatedly been held to con- 
stitute no part of the contract with the surety. On this 
ground the case of the People v. Janson, 7 John. 332, 
which ventures still occasionally to show its face in court, 
has been frequently overruled. U.S. v. Kirkpatrick, 9 
Wheat. 720; U.S v. Vanzandt, 11ib. 184; U.S. v. Nicholl, 
12 ib. 505; Dox v. the Postmaster General, 1 Pet. 318. 
The People v. Russel, 4 Wend. 570. In Dox v. The Post- 
master General, the opinion of the court was delivered 
by Chief Justice Marshall, who after referring to two pre- 
vious decisions already cited said : “These two cases seem 
to fix the principle, that the laches of the officers of the 
government, however gross, do not of themselves dis- 
charge the sureties in an official bond, from the obligation 
itcreated, as firmly as the decisions of this court can 
fix it.” 

It is further no defence by the sureties inan action upon 
the bond of a cashier or clerk of a banking or other cor- 
poration that there has been laches on the part of the 
company or its officers in examining the accounts of such 
cashier ; though the by-laws of the company require pe- 
riodical examination of such accounts, and although it 
is alleged that loss has occured in consequence of this neg- 
lect. Such by-laws and provisions of company are for its 
own security and form no part of the contract with the 
sureties. Morris Canal v. Van Vorst. Cc. P. T. 
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200 SUPREME COURT OF ILLINGIS. 


Supreme Court of Illinois. 


John Lawrence, plaintiff in error, v. Josiah Lane, defendant 


in error. 
ERROR TO PEORIA. 


1. Where a party has paid money by compulsion under the judgment 
and process of a court of competent jurisdiction, he will not be compelled 
to pay the same a second time. 

2. No court of Law, even with the assent of a debtor, has authority or 
power to appropriate the private property of one to the payment of anoth- 
ter’s debt. 

3. Where a court has no jurisdiction over the person or property of an 
individual his interests cannot be affected by its judgment or decree. 

4. The common practice in courts of chancery, upon the foreclosure 
of mortgages, is to decree a surrender of the possession and title papers 
by the mortgagor, and those claiming under him. 

5. A person who acquires an interest in a suit, pendente lite, cannot be 
made a party defendant on the record, unless he personally assert his 
claim. 


But in Cuancery to foreclose a mortgage, &c. filed 
in the Peoria Cireuit Court by the defendant in error 
against the plaintiff in error. The case was heard upon 
the bill and answer before the Hon. John D. Caton, at 
the May term 1847, when the usual decree of foreclosure 
was rendered. 

The substance of the bill and answer is stated by the 
Court in their opinion. 

The opinion of the court was delivered by 

PurpLe, J. On the 27th day of July, 1841, Lawrence, 
the plaintiff in error, executed to Josiah Lane defendant 
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in error, a mortgage upon certain lands in Peoria county, 
conditioned for the payment of four hundred and fifty 
dollars in ninety days from the date of the same. On the 
12th day of October, A. D. 1843, Lane filed his bill in 
Chancery in the Cireuit Court of said county to foreclose 
this mortgage. The cause was continued from term to 
term to October, 1844, when Lawrence appeared and 
filed his answer, in which he admits the execution of the 
mortgage as charged in the bill. He then proceeds to 
state, that on the 15th of August, 1842, Lewis Tappan 
and others commenced an attachment suit against one 
Alexander P. Lane, in the circuit court of said county of 
Peoria, which, on the following day, was served on him, 
(Lawrence,) as garnishee ; that at the October term 1842, 
the plaintiffs in said attachment suit recovered a judgment 
against said Alexander P. Lane for $2151-42; that inter- 
rogatories were filed to be answered by Lawrence touch- 
ing his indebtedness to the said Alexander P. Lane, to 
which he made the following answer. ‘The said John 
Lawrence says, that he had no lands, tenements, goods, 
chattels, effects or estate of any kind in his possession or 
under his control, at the time of the service of the gar- 
nishee process, or at any time since ; nor does he know of 
any person who is indebted to him, the said Lane. 

“This respondent further says, that on or about the 
month of August, A. D. 1841, he purchased from Josiah 
Lane, the father of the said Alexander P. Lane, a tract 
of land for eight hundred dollars, and paid part down, and 
gave his promissory notes for four hundred and fifty dol- 
lars, one of which was for four hundred dollars, payable 
in three months from date, or in about that time, and the 
other for fifty dollars payable in good promissory notes 
on other persons; that the land purchased was purchased 
from Josiah Lane and the deed taken from him ; but this 
respondent has no doubt, but that the said Alexander P. 
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Lane was the real bona fide owner of said land, and that 
the sale was made by himand for his benefit, and that the 
notes taken in his father’s name were for his benefit, and 
that it was so done to keep his creditors from reaching it, 
and that the amount due upon the said notes is really and 
bona fide due to said Alexander P. Lane. 

“This respondent further shows to the court, that the 
amount due from this respondent to said Lane now 
amounts to the sum of $450.00, there having been pay- 
ments made which leave that sum now due ;” that upon 
the filing of this answer, the court, on the 12th of Octo- 
ber, 1842, entered a judgment against him as garnishee of 
said Alexander P. Lane for the amount of $450.00, being 
the sum then due upon the notes and mortgage executed 
by him to Josiah Lane aforesaid; that on the 17th of No- 
vember, 1842, an execution was issued upon this judg- 
ment, which, on the same day, was levied upon the prem- 
ises deseribed in complainant’s mortgage, which, on the 
22d of December, 1842, were sold to Elihu N. Powell and 
William F. Bryan for $491.36; that on the 23d day of 
March, 1844, Powell and Bryan assigned their certificate 
of purchase to one David Shane, who, on the 23d day of 
September following, (the time of redemption having ex- 
pired) received from the sheriff of Peoria county a deed 
for the premises so sold as aforesaid; that the said sum 
of 450.00 was all that was due from him to said Alexander 
P. Lane, at the time of the rendition of the said judgment 
upon the said garnishee process ; and that said judgment 
was for the same money, the collection of which was 
sought to be enforced by the bill to foreclose the mortgage 
before mentioned. 

The cause was set down for hearing upon bill and 
answer, and at the October term 1847, a decree was made, 
appointing a day for the payment of the money due upon 
the mortgage, which was ascertained by the court to 
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amount to the sum of $582.55 ; and that in default thereof, 
that the mortgaged premises be sold by the Master in 
Chancery, and the money arising therefrom applied in 
payment of the sum due by the mortgage, and costs of the 
foreclosure, and the surplus, if any, retained by the Mas- 
tor, subject to the order of the Court ; that the defendant 
should be foreclosed of his equity of redemption, and 
that he, and all persons claiming under him, should sur- 
render the possession of the mortgaged premises and title 
papers to the purchasers. 

The counsel for the plaintiff in error contended: Ist, 
that David Shane should have been made a party defen- 
dant to the complainant’s original bill, the answer of Law- 
rence disclosing that he had an interest which might be 
affected by the decree; 2nd, that Lawrence, having been 
served with a garnishee process in the suit of Tappan v. 
Alexander P. Lane, and a judgment having been rendered 
against him for the amount due on the mortgage, the 
same is thereby satisfied ; and that having once paid the 
money, or the same having been made out of the mort- 
gaged premises, he can not be compelled to pay it again, 
and that the complainant in the court below had no right 
to foreclose his said mortgage ; and 3rd, that there was 
error in that part of the decree, which enjoins the surren- 
der of the possession of the premises, as against Law- 
rence, and those claiming under him. 

This is certainly an anomalous proceeding, and pre- 
sents a question, which, at the first view, would appear 
somewhat embarrassing. While on the one hand it can- 
not be questioned, that where a party has paid money by 
compulsion, under the judgment and process of a Court 
of competent jurisdiction, he will not be compelled to 
pay the same a second time; yet, it is equally clear, that 
no court of law, even with the assent of a debtor, has au- 
thority or power to appropriate the private property of 
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one to the payment of another’s debt. The answer of 
Lawrence in this case discloses these facts: that Josiah 
Lane had a mortgage against him for $450: that, on be- 
ing served with a garnishee process in the suit of Tappan 
and others against Alexander P. Lane, he admits inanswer 
to interrogatories, that he owes that amount upon the 
mortgage, and states, without offering any reason for his 
opinion, that he believes that Alexander P. Lane is the 
equitable owner of the sum of money secured thereby; 
and permits a judgment to pass against him for that 
amount, and the land which had been mortgaged is sold 
on execution, and the proceeds applied in part payment 
of Tappan & Co’s judgment against Alexander P. Lane; 
to all which proceedings, Josiah Lane is an entire stran- 
ger, having had no day in court, and no opportunity to 
contest or assert his rights; and when he seeks to fore- 
close his mortgage, he is, for the first time, met with an 
objection, which, when rendered into plain English, is 
that by the judgment of a court of law, his money has 
been taken and applied to the use of another person, be- 
cause the mortgagor, his creditor, entertained the belief 
that he, the mortgagee, was not the equitable owner of 
the mortgage. The court is unanimously of opinion, that 
so far as the present detendant in error, Josiah Lane, is 
concerned, the proceedings in the attachment suit are 
wholly void; that the court neither had jurisdiction over 
his person, nor his property. No suit or proceeding 
whatever had been instituted, or was pending against him. 
It was a matter in which, if he had had actual notice of 
it, he would have no right to interfere, either by way of 
objection, interpleader, exception or appeal. 

There is no principle of justice or law, which will thus 
deprive a man of his property without trial or notice. It 
is not to be presumed that the judgment upon the gar- 
nishee process, set out in the answer of the plaintiff here, 
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was rendered with a full knowledge of the facts. No 
Court would render such a judgment, unless there was 
some misconception of the circumstances of the case. 

We take the answer of the plaintiff to be true, and from 
that answer we can come to no other conclusion, than that 
there was collusion between Tappan & Co. and the plain- 
tiff here, to devise some means to make the defendant’s 
money pay the debt of Alexander P. Lane. If Josiah Lane 
really was not, and Alexander P., in equity was the owner 
of this mortgage, it was not the place to contest or decide 
that question upon a garnishee process in an attachment 
suit between Tappan & Co. and Alexander P. Lane. 

The cases referred to in support of the principle, that a 
person who has once been compelled to pay money, by 
the decree of a court of competent jurisdiction, shall not 
be compelled to pay the same again, do not meet this 
question. In all those cases, the proceedings were against 
the party whose interests were to be affected by the judg- 
ment or decree, and there was either actual or construc- 
tive notice given to the party, whose money or effects 
were to be appropriated, not in payment of another’s, but 
of his own debt. They were contests between creditors 
of the same debtor, in which the garnishees, who owed 
the debtor, or had effects of his in their hands, had, upon 
a proceeding directly against the debtor undera judgment 
of a court of competent jurisdiction, been compelled to 

pay to one, and in which the courts very properly deter- 
mined, that such payment, or a judgment without pay- 
ment, would bar any subsequent claim against him for the 
same demand. Thus, in the case of Holmes et al. v. Rem- 
sen et al., executors of Clason, 4 Johns. Ch. R. 460, one 
Mullet, who resided in England, became a bankrupt, and 
under the law of England, assigned his effects to commis- 
sioners. Clason, who resided in New York, was indebted 
to him at the time of his assignment. The agent of Cla- 
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son, residing in London, had money belonging to Clason 
in his hands, which, by process from the Lord Mayor's 
Court, was attached, and judgment entered against him, 
by which he was compelled to pay over the money to the 
assignees of Mullet. An attachment was issued in New 
York against the effects of Mullet, as an absent debtor, 
under the laws of that state, and the plaintiffs, being ap- 
pointed trustees for the benefit of the creditors of Mullet, 
claimed of the executors of Clason, payment of the sum 
of money due from Clason to said Mullet. It was held, 
that Clason’s executors having once been compelled, 
through their agent, by the judgment of a court of com- 
petent jurisdiction, to pay the money, the plaintiff's claim 
against them was barred. 

The same principles and nothing father are repeated 
in 5Johns. 101, 20 do 229, in a note in 4 Cowen, 521, and 
13 Mass. 153. 

Unless there is something outside of this case, which 
does not appear by the bill or answer, it is not easy to 
perceive how the plaintiff here is injured by this decree. 
The mortgaged premises have already been sold, and, as 
he asserts, purchased by the assignors of Shane, who has 
a deed from the sheriff under the sale which vests all his 
equity of redemption in said Shane; and as the decree 
only proceeds against the land, and those claiming under 
the mortgagor, to require them to surrender the possess- 
ion, aud does not in fact make him personally liable for 
the money due thereon, we cannot see from the record, 
that the decree can operate to his prejudice. 

It is the common practice in the courts of chancery in 
this, and many other of the United States, upon the fore- 
closure of mortgages, to decree a surrender of the pos- 
session and title papers by the mortgagor, and those claim- 
ing under him. In this there was no error. 

It is not necessary to decide whether David Shane, 
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would, under other circumstances, have had such an in- 
terest in the suit, as would have made it necessary to have 
made him a party defendant to the bill of foreclosure. If 
he had such an interest, he acquired that interest pending 
the litigation between these parties, and it is unnecessary 
to refer to authorities to show, that a party thus situated 
is not entitled, unless, at least, he asserts his claim him- 
self, to be made a defendant on the record. 
The decree of the circuit court is affirmed with costs. 


— @—— 


CERTAINTY IN MEDICINE. 


[= Hon. Norman H. PurpLe.—The opinion of the 
Supreme Court of Illinois in the case of Lawrence v. 
Lane, published in this number of the Journal, will be 
perused with interest by our Pennsylvania subscribers, 
as well on acconnt of the intrinsic importance of the 
points decided as by reason of the high regard which is 
entertained in this quarter for the character and abilities 
of Mr. Justice Purple, who delivered the opinion. Judge 
Purple formerly practiced law in the Northern part of . 
Pennsylvania. He emigrated to the West and is now a 
Supreme Judge of the State of Illinois. It is gratifying 
to the Old Keystone to enjoy the reflected light of her 
far off children. 





Dr. Elisha Bartlett, Professor of the Theory and Prac- 
tice of Medicine in Transylvania University, isthe author 
of a book on the Certainty of Medicine. We have not re- 
ceived a copy of the work, but from the high character 
of the eminent author we have no doubt that the subject 
has been discussed with ability. The author closes his 
work with an eloquent and beautiful summary of the 
merits of the medical profession. 
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Supreme Court of Pennsylvania. 


COM’TH. OF PENNA.ON THE SUGGESTION OF DAVID MECONKEY, 
ET AL. vs. WILLIAM ROGERS. (LATE SHERIFF.) 


1. A judgment creditor who issues a scire facias to revive his judgment 
within five years, but after the real estate of the debtor was conveyed to 
another, and causes it to be served upon the judgment debtor and the pur- 
chaser as terretenant thereby continues the lien of his judgment if he 
prosecute his writ of scire facias with due diligence. 

2. But if the real estate of the debtor be sold by the Sheriff before the 
judgment of revival be obtained the land is discharged from the lien of the 
judgment, and the creditor cannot proceed to judgment of revival against 
the land so discharged from the lien but must look to the proceeds of sale. 

3. A judgment in favor of one firm against another firm where one of 
the partners is a member of both firms, may be sustained under the act of 
14th Aprill 1838 and is a lien on the separate real estate of such partner; 
but his separate estate cannot be seized until the accounts are taken and 
the equities settled between the parties. 

4. A judgment against one partner, in a suit against two, without any 
service or return of nihil habet, &c. against the other is erroneous ; but 
a bona fide payment of such judgment by the Sheriff, out of proceeds of 
land sold by him on which it was a lien, is a protection to the Sheriff in 
an action brought against him by the judgment debtor or his subsequent 
judgment creditors after a reversal of the judgment. 


This cause was decided upon a writ of error to the 
Common Pleas of Chester county. The judgment of the 
court below was affirmed, the Supreme Court being equally 
divided. Mr. Justice Bell, who ruled the cause below 
before his appointment to the Supreme Court, did not sit 
in the case in the Supreme Court; but as his opinion as 
Prest. of the Common Pleas contains a full statement of 
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the facts and the questions decided and affirmed, we sub- 
join the following interesting portions of it. 

Bet, President. The first question raised by the 
special verdict is, whether the defendant, as Sheriff, pro- 
perly paid out of the fund in his hands, proceeding from 
the sale of the real estate of George W. Pennock, the 
amount of the judgment recovered by William & Alex- 
ander Mode against Moses and Jesse Coates, and revived 
by scire facias and judgment therein, rendered on the 
22nd of April 1837? Land bound by the lien of this judg- 
ment was, in 1839, conveyed by Jesse Coates, one of the 
defendants therein, and his wife, to George W. Pennock, 
who continued to be the owner thereof, until it was, with 
other lands, sold by the defendant, as Sheriff, on the 28th 
of October, 1842. Before the expiration of the lien, to 
wit: on the 18th day of April, 1842, an alias scire facias 
for its further revival, was issued against Jesse Coates 
and Pennock, as terre tenant, which was served on both 
of the defendants, on the 22nd of the same month; and 
at May Term, following, a judgment for default of ap- 
pearance, was taken against Coates, but Pennock, the 
tenant, causing an appearance to be entered for him, no 
judgment was signed, as against him, nor were any fur- 
ther proceedings had, up to the time of the sale of the 
land bound. Under these circumstances, did this judg- 
ment continue to be a lien on the land sold, in the hands 
of the terre tenant, up to the time of sale? If this ques- 
tion is to be answered in the affirmative, it is conceded 
the payment made by the Sheriff in satisfaction of the 
judgment was rightly made. 

By the second section of the Act of 4 April 1798, no 
judgment is to continue a lien on the lands of the defen- 
dant, for.a longer period than 5 years, unless the plaintiff 


shall, within that term, sue out a writ of scire facias to re-_ 


vive the same. 
VoL viri—14 
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By the 3rd sec. of the same act, such writs of scire fa- 
cias are to be served on the terre tenant of the real estate 
bound by the judgment, and it has been determined that 
where land, as here, has been aliened by the defendant in 
the judgment, within the period of 5 years, and no scire 
facias served on the terre tenant, or notice given him of 
such writ, within that period, the lien of the judgment is 
gone as against him, and the land in his hands ; and this, 
though the original defendant may have confessed a judg- 
ment of revival, within the statutory term, (Clippenger v. 
Miller, 1 P. R. 64; Luke vs. Davidson 3 P. R. 229.) But 
in the present case, the terre tenant was named in the writ 
of scire facias, and it was duly served on him. There can, 
therefore, be no complaint on the score of notice. But 
notwithstanding this, it is said that, as against subse- 
quent encumbrancers, in order to continue the lien of the 
judgment, the sci. fa. must be prosecuted tojudgment, al- 
though the language of the act of 1798, taken literally, 
would seem to contemplate a revival from the mere fact 
that the writ, prescribed by it, had been issued. On the 
authority of Vitry vs. Dauci (3 R. 9) this position may be 
conceded, with this qualification however, that where a 
defendant or éerre tenant, appears, upon the return of the 
writ, the plaintiff will be entitled to a liberal share of im- 
dulgence as to time, within which to prosecute his suit to 
judgment. In such case the lien of the original judgment 
will not be lost, except for laches and neglect of reasonar 
ble pursuit, and a failure to obtain a judgment in the ses. 
fa. before the expiration of the five years will not of itself, 
defeat the lien. In the case decided a period of 7 years 
was permitted to elapse between the initiation of the pro- 
cess and its consummation, and this though the defendant 
did not appear.* This was justly held to be such negli- 





® “See also Cowden v. Brady, 8 8S. & R. 505. 
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gence as postponed the party to subsequent mortgagees 
and judgment creditors. But no such neglect is observa- 
ble here. The sci. fa. was returnable to May Term and 
the land bound sold in October 1842. But one term 
elapsed in the interval, at which the Plaintiff, using the 
utmost diligence, under the rules and practice of the court, 
could not have forced a trial. Add to this that, pending 
the sci. fa. the process of execution against Pennock must 
have been progressing ; and indeed it seems that one por- 
tion of his property was sold as early as July. 

Now if, as has been decided, under the circumstances 
which obtained, a liberal indulgence is to be extended to 
the judgment creditor in prosecuting his suit for a revival 
to judgment, it cannot, I think, be said, with any show of 
reason, that up to the time of the sale of the land, this in- 
dulgence was exceeded. Butit is said, it was the duty 
of the creditor to pursue his suit to judgment even after 
sale. But wherefore? The land was discharged by the 
judicial sale, and the creditor was bound to look to its 
proceeds as the fund from which he was to be paid. In 
the analagous case of a Mechanic’s Lien, it was held, in 
McLaughlin vs. Smith (2 Wh. 122) that the lien creditor 
though bound to issue his scire facias, within a given time, 
cannot proceed to judgment of revival after the lien has 
been discharged by a sale of the land, and:that he is not 
bound to prosecute toa judgment, merely for costs. Thie 
same doctrine isassertedin Comth. vs: Gleim (3 P. R.417.) 
In this there is reason as well as authority. Nor, as was 
argued for the Plaintiff, was the Sheriff bound to keepthe 
funds in hand, until the sez. fa. was brought to judgment, 
in the absenceof notice or intimation from any one, judg- 
ment debtor or subsequent lien creditor, that the judg- 
ment in favor of Mode was contested. Indeed, no one 
but the defendant would have been permitted to take de- 
fence, except on the ground of collusion and fraud in the 
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concoction of the judgment, which is not suggested— 
and if he wished to resist the application of the proceeds 
of his land to its payment, he ought, in my opinion, to 
have given notice of a defence to the Sheriff, and pleaded 
to issue. Under the facts and circumstances of the case, 
it was as much, and more his duty to bring the case to 
issue by pleading to the Sci. Fa. than it was the duty 
of the Plaintiff to call upon him todo so. He did not do 
so, nor does he now suggest any defence or ground of re- 
sistance to the judgment, and it is going too far to call 
upon us to presume the existence of sucha defence, upon 
the suggestion of other creditors, who recovered their re- 
spective judgments, with an eye to and subordinate to 
this prior lien. 

Nor is there any thing in the idea thrown out on the ar- 
gument, that the Plaintiff, Mode, by signing a judgment 
by default against Coates, discharged Pennock’s land of 
the lien, or in any way affected its liability. On the con- 
trary, the constant and correct practice has been where 
two or more are sued and some appear, and others do not, 
to take judgment against those who fail to appear and then 
rule the others to issue ; or you may, after issue joined, 
sign an interlocutory judgt. against those making default, 
and the verdict rendered on such issue, ascertains the 
amount due from all.* 

I do not see therefore, that the defendant violated any 
legal propriety in paying, as Sheriff, out of the fund in 
his hands, the judgment in favor of Mr. Mode. 

But another and more difficult question remains. Is 
the act of the Sheriff, in applying, a portion of the funds 
in his hands, arising from the sale of George W. Pen- 
nock’s lands, in payment of the judgment recovered 





* Marshall Gougler, 10 S. & R. 164, Nelson v. Lloyd, 9 W. 22, Ridgly 
v. Dobson 3S. & W. 123. 
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against him by the firm of Swayne & Pennock, to be jus- 
tified in this suit. 

The judgment rendered by this Court, upon the verdict 
of a jury, in Swayne & Pennock v. Pennock, was reversed 
by the Supreme court, more that a year after its rendi- 
tion, upon a point not made, or in any way brought to the 
notice of the court below. Of the defect in the record, 
upon which the judgment of reversal proceeded, as a legal 
objection to the validity of the judgment, every one inter- 
ested in the estate bound by it, appears to have been pro- 
foundly ignorant, each and all regarding it as a good judg- 
ment and effective lien, at least up to April 1843, when 
the writ of error was sued out. Long before this, to wit, 
in November 1842, the defendant as Sheriff, had paid out 
the funds in his hands to the several lien creditors of 
George W. Pennock, and among the rest, in satisfaction 
of the judgment now in question. Then, and after the 
Sheriff had parted with the whole amount of the fund, 
came the reversal. . 

But if the judgment was a lien on the land of the de- 
fendant in it, at the time of the sale of that land by the 
Sheriff, he was right in paying it out of the proceeds at 
any time before reversal, and the subsequent reversal, 
gives no title to the defendant, or any one else, to call on 
the Sheriff, to repay, out of his own pocket, the amount 
disbursed by him, on the faith of a recorded judgment of 
the court of which he was the officer ; especially in the 
absence of any notice that its validity was questioned, or 
of an intention to sue out a writof error. Notwith- 
standing the strong language used, in reference to this 
judgment, by Mr. Justice Huston, when delivering the 
opinion of the court in Swayne & Pennock,* it must be 
held to have been merely irregular and voidable, and not 
void; but good and binding, as the judgment of a Court of 
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competent jurisdiction, until reversed.* In such case I take 
the rule to be undoubted, except under extraordinary cir- 
cumstances, the only remedy for the Plaintiff in error is 
by award of restitution against the Plaintiff in the execu- 
tion, if he have received the money; and even this is in 
the discretion of the Court and will not be accorded, 
where equity and good conscience forbids it.t And why 
should it be otherwise ? A judgment of a Court of compe- 
tent jurisdiction, cannot be treated as a nullity, except 
perhaps, for fraud and collusion in the procurement of it, 
and to secure a fictitious debt. Every judgment, standing 
upon the records of a court of record, is to be treated as a 
subsisting one, however irregular upon its face.} If so, the 
Sheriff is bound to pay it, and may be subjected to a suit, 
if he do not. It is true he may pay the money into court, 
but this is seldom done, and never, in this district, unless 
notice be given of conflicting claims, or that the judgment 
creditor’s right to receive, is to be in some way contested.§ 
Nay, the permdency of a writ of error will not, I conceive, 
bar the creditor of his right to receive the amount of his 
judgment ; unless under peculiar circumstances,|| such, 
perhaps, as the insolvency of the creditor; and this ex- 
ception would proceed upon the non-liability of the Sheriff 
in case of reversal. But were it otherwise, I take it to 
be settled that strangers to the judgment, as subsequent 
encumbrancers, cannot take advantage of such reversal 
by calling on the Sheriff, in a collateral action, to make 
good the sum paid in discharge of the reversed judgment. 
These can only impeach the judgment collaterally for 





*Lewis vs. Smith, 2 S. & R. 142, 156. Martinvs Rex, 6S. & R. 296. 

+Treatise on Sheriff, 46 Law Lib. 207-8, 255, 301; 2 Salk. 587; 2 Tidd’s Prac. 
933, 4, 5, 6; 2 Saund. 101; 2 Ba. Abr. (by Bou.) 389, T. Error 3; Fitzalder v. Lee. 
2nd D. 205, 8. C. 1 Y. 207, Baker v. Smith, 4 Y. 185; Capellerv Cook, 8 8S. & BR. 
296, Kirk v. Eaton 10 g. & R. 103; Willard v. Norris, 2 R. 63; Smith v. Sharp, 5 
W. 292, 3. 

tHayes vs. Shannon, 5 W. 548, Hazlett vs. Ford, 10 W. 103. 

§Meeson’s Estate, 4 W. 345; Leeds vs. Bender, 6 W. & S. 315. 

\\Gram’s appeal, 4 W. 43. 
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fraud and collusion in its concoction to secure the payment 
of a fictitious debt, which might otherwise sweep away 
their means of payment.* Such creditors would not, I 
think, be for a moment listened to should they demand res- 
titution to be awarded against a Sheriff or even against 
the Plaintiff in the execution, founded on a judgment re- 
versed for irregularity. 

There is, therefore, nothing springing from the mere 
fact of the reversal of the judgment recovered in Swayne 
et al. vs. Pennock, which can give the Plaintiff a title to 
recover any thing in this action. 

This brings us, unembarassed by these considerations, 
to the main question was this judgment, before its rever- 
sal, alien on the private and particular estate of George 
W. Pennock ? 

Notwithstanding the suit brought by Swayne & Pen- 
nock proceeded against George W. Pennock alone, his 
co-partner not being summoned, yet the judgment ren- 
dered must be taken as against the partnership of which 
George and Joel were the members, under which the 
partnership estate and effects, if any, might have been 
levied and sold. The fact that Joel was not summoned, 
did not make it less an action against the firm, and for a 
a firm debt, than if both partners had been parties to the 
record.t The judgment recovered is, then in favor of one 
firm against another firm, one of the members of both 
being a plaintiff and, also, a defendant. This brings the 
case within the decision in Tassey vs. Church,} which 
ascribes to such a judgment an anomalous character, dis- 
tinguishing it, in its legal attributes and affects, at least 
for some purposes, from the ordinary judgment at law, 





*Hayes vs. Shannon, Hazlet vs. Ford, (supra,) Hauer’e Appeal &§ W. & 8. 
~~ overruling, Faust vs. Voneida, 1 P. RB. 250; Steward v. Stocker, 13 8. & 

. 204. 

tTaylor ve. Henderson, 17 S & R. 455. 

36 W. & R. 465. 
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in actions ex contractu. If looking to that decision and 
giving it a candid construction, I was forced to the conclu- 
sion that it determines a judgment, recovered in an action 
given by the Ist Sec. of the Act of 14th April 1838, is not, 
for any purpose, a lien upon the separate real estate of the 
defendants, partners, but must be viewed, simply, as a 
means of reaching the partnership effects and nothing be- 
yond, I should feel constrained to say the Plaintiffs are 
entitled to recover in this action ; however hardly such a 
recovery might operate against the defendant under all 
the circumstances that have place here. In such event, 
there would, in my apprehension, be found in the case, no 
equitable estoppel, springing from the silent acquiescence 
of the creditors in the distribution of the monies, or from 
want of notice thatthe right of the creditor firm to receive 
any part of the proceeds of sale would be contested ; suf- 
ficient to protect the Sheriff. Silence will not estop un- 
less it be fraudulent, and it is never so where it results 
from ignorance, or the fact is equally within the knowl- 
edge of both parties.* 

Nor am I inclined to think he would find any defence in 
the fact that the judgment was docketted against George 
W. Pennock alone, and the certificate of the Prothonotary 
delivered tothe Sheriff, indicated it as a several judgment, 
for, to say nothing of actual notice at the time of the ser- 
vice of the summons, itis the duty of the Sheriff, who un- 
dertakes to distribute the fund raised by him on execution 
to look to the whole record of the several judgments. If 
he had done so in this instance, he would have learned 
the original form of the action. So too, in the contingen- 
cy I have supposed, I should strongly doubt whether there 
was any such ratification of the acts of the Sheriff, in the 
acceptance of costs by the subsequent judgment creditors, 





* Alexander v. Kerr, 2 R. 89; Robison v. Justice, 2 P. R. 19: Smith y. Black, 
9 8. & R. 146. 
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as would bind them ; or any thing amounting to a positive 
agreement that the amount in the Sheriff’s hands should 
be distributed in a particular way including the payment 
of the Swayne v. Pennock judgt.as was the case in Lati- 
mer’s Estate (2 Ash. 524) Pennypacker’s Est. C. P. of C. 
C. Dec. 1841, and Acinina vs. Perries (6 W. & S. 251). 
But let it be conceded, or shewn, that the judgment re- 
covered by Swayne & Pennock, was a lien on the land of 
George W. Pennock, for any purpose, and the whole case 
assumes a different aspect. 

Whether it was so or not, prior to its reversal is, not- 
withstanding 'Tassey vs. Church, I think, an open ques- 
tion. It is certain, the reasoning of the very learned 
Judge, who delivered the opinion of the Court in that 
case, unless very narrowly scanned in every part, would 
apparently lead to the conclusion that such a judgment 
was without the quality of lien upon the private estate of 
the individual partners ; for if there can be no levy by ex- 
ecution, it would seem an almost necessary corollary, 
there can be no lien. But since the argument of the case 
at bar, I have been favored with a pamphlet, printed and 
published under the sanction of Judge Grier, who decided 
the case below, containing a full report of Tassey & 
Church including the opinion of the Judge as well as the 
opinion of C.J.Gibson, as originally delivered. Onconsult- 
ing this, it will be found that Judge Grier, whose decision 
and the reasoning upon which itis based, was before, and 
affirmed by the Supreme Court, although he determined 
that the creditor firm could not then levy on the private 
estate of one of the debtor firm, expressly reserved the 
question whether the court would not order the judgment 
toremainas asecurity for such sum as Church might there- 
after recover against Tassey, in an action of account ren- 
der, or by billin Chancery. But what is, perhaps, more 
to the purpose, in the opinion of the Supreme Court as 
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originally delivered by C. J. Gibson the concluding sen- 
tence, as we now have it onour reports, is omitted. That 
opinion, at first, ended thus, ‘‘ We are of opinion, there- 
fore, that the levy was properly set aside ; and that Tas- 
sey’s separate property cannot be touched by execution.” — 
But, afterwards, as it would appear upon reflection, the 
sentence was added to, and it now reads, ‘ Tassey’s sep- 
arate property cannot be seized till the accounts are taken 
and the equities settled between the defendants.” This super- 
added clause controls the generality of the previous reason- 
ing and shews,I think, that the judgment may by con- 
sidered as possessing a power beyond themere settlement 
of the general question of indebtedness between firm and 
firm, and its supposed capacity to subject only the joint 
effects to seizure. If the separate property of a defen- 
dant partner cannot be'seized till the accounts are settled 
between him and his partner plaintiff, it follows that, if 
upon such settlement, the former be found indebted to 
the latter, his separate estate may be seized for, at least, 
the amount so found due, and if this estate be in realty, 
why may it not be taken in execution by virtue of the 
judgment? In a case like the present, there is no incon- 
gruity or impropriety legal or equitable, in holding the 
judgment to be a lien, standing as security for what shall 
be eventually found due, looking to the equities of all the 
parties. On the contrary, so to hold is inaccordance with 
the general law which makes recorded judgments liens 
upon every interest which a defendant has in land, 
amounting to estate. Upon this pointthe provision of our 
Act of 1836 (copied in this particular from the old Act of 
1810,) that every award, entered by the Prothonotary, 
shall have the effect of a judgment from the time of the 
entry thereof, and shall be a lien on his (the defendant's) 
real estate, untsl reversed upon appeal, or otherwise satisfied 
according to law ; is peculiarly applicable. No mischief 
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ean result from giving full effect to this provision in cases 
like this. The defendant whose estate is bound, can- 
not complain, for he may either bring his action of ac- 
count render, or, under the equitable powers now vested 
in our courts, proceed in equity, and if he be really not 
indebted, soon free himself of the encumbrance. In the 
mean while, the court in which the judgment is, having 
fall power over their own process, upon proper applica- 
tion, will see that it is not used for the purposes of injus- 
tice. This was the course pursued in Tassey and Church, 
and the decision amounts to nothing more than that, upon 
a proper representation, the Court will restrain the Plain- 
tiffs from having execution of their judgment against one 
of the debtor firm until it be ascertained they are equita- 
bly entitled to it. 

On the other hand, to hold that the judgment was null 
as a lien against the separate estate of the defendants, or 
either of them, would, as it seems to me, frequently do 
injustice to the Plaintiff partners, by depriving them of a 
security which the law, ordinarily, offers to the diligent 
ereditor. 

If we are right in the opinion that the judgment recov- 
ered by Swayne & Pennock, was a lien on the lands of 
George W. Pennock, at the time of the Sheriff’s Sale, it 
seems to me the law casts upon him and those who claim 
to standin his shoes, a duty, in respect toit. Prima facia, 
and in the absence of notice of facts not appearing on the 
record, the avails of the sale were applicable to its dis- 
charge, in its order. If the money had been paid into 
Court, that tribunal, having all the parties before them, 
and hearing no objection or suggestion of difficulty, from 
any one, might, rightly, have directed the amount of this 
jadgment to be paid to the Plaintiffs. Under such cir- 
cumstances, I take it, the silence of the defendant and 
all others interested, might and would have been accepted 
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as a confession that this amount was justly due to the 
plaintiff firm, from the owner of the land sold. The course 
pursued in Tassey v. Church shews this. There, after 
the District Court, on its equity side, had entertained Tas- 
sey’s bill, praying an account, the Plaintiff issued an exe- 
cution on the law side of the Court, but this execution 
was not interfered with until Tassey came in and filed a 
suggestion that Church, one of the Plaintiffs, was the same 
Church named defendant. Whereupon, on motion, the 
Court set the exeeution aside, for the reason they had be- 
fore given that, until asettlement of the accounts, there 
could be no recourse to the separate property of the part- 
ner. In the absence of any intimation or motion upon 
the part of the defendant or his creditors, it would be no 
part of the duty of the Court, to order the parties to 
bring an action of account render, to direct them to go into 
Chancery or to award an issue to try the state of the 
accounts between them. 

On the whole case, as presented by the Special Verdict, 
I am of the opinion the plaintiffs are not entitled to recoy- 
er, and therefore direct judgment to be entered for the 
defendant. 

Judgment affirmed in the Supreme Court at its last sit- 
tings in Philadelphia. 

Lewis & Smith for Pitffs. in the Common Pleas and 
Haines & Pennepacker for Deft. 

Lewis & Meredith for Pitffs.in Error in the Supreme 
Court and Pennepacker and T. Sergeant for Deft. in Error. 
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ABSTRACTS OF DECISIONS OF THE SUPREME COURT OF PENNA, 
WESTERN DISTRICT. OCTOBER TERM, 1848. 


Hayes v. Heidelburg, et al—A Sheriff’s Sale of an in- 
testate’s real estate to one of the administrators, without 
the payment of the purchase money, is fraudulent and 
void, although intended to pass the title for the purpose 
of re-selling the property to the best advantage and after 
paying the debts of the estate save any surplus for the 
heirs. 

Such a sale is not ratified by a subsequent purchase of 
a portion of the land made by one of the creditors, merely 
as the agent of a stranger, (the proceeds having been 
credited not to the trustee but to the administrators gener- 
ally) but such creditor after obtaining judgment may pro- 
ceed to sell the land under it and purchase it himself. Nor 
will the knowledge by the purchaser under such Sheriff’s 
Vendee of the fact of such credit when it was made be 
a recognition on his part of such trust. 

Such a sale to be valid, must be approved by all the 
lien creditors, otherwise any one of them may proceed to 
sell under his lien, and thereby nullify the former sale and 
intended trust. Per Bell, J. 

The case of Payne v. Craft, (7 W. & S. 450) confirmed. 


Dale v. Medcalf.—A sale of real estate, made in Janu- 
ary, 1841, on a fi. fa. after the return day of the writ, un- 
der the Act of 10th of June 1836, sec. 45, which only au- 
thorized such a sale to be made before the return day, is 
not cured by the Act of 16th April, 1845, (Dunlop 950) 
which latter Actis unconstitutional. Per Burnside, J. 
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Sinnett v. Johnson’s admr’s.— Where testimony is offered 
some of which is competent and some incompetent, the 
court may reject the whole and are not bound to sift out 
what is relevant. Per Rogers, J. 

Champlin v. Williams.—If several persons buy land as 
tenants in common, whether the title be made to all or 
to one in trust for the rest, and one of them is compelled 
in default of the rest to pay a mortgage which all were 
equally bound to pay, the advancing owner may protect 
himself by taking an assignment of the mortgage and en- 
force it to reimburse himself. Per Coulter, J. 


Dayton v. Gunneson, adm’r. of Tross.—An absolute 
promise for a valuable consideration to pay a debt for 
which the promisee is responsible may be sued without 
evidence that the promisee had been obliged to pay the 
debt. Such promise is essentially differentfrom the case 
of a surety, who though bound to pay, cannot sue his 
principal without actual payment. Per Bell, J. 


Lackey vs. Mercer County.—Taxes paid under a void as- 
sessment, being on the property of arevolutionary officer, 
cannot be recovered back if paid without distress and sale 
or protest. The remedy against such assessment, &c. 
was appeal, and the actual settler or improver, having an 
interest in the “‘betterments” is equally bound by such vol- 
untary payment. Per Gibson, C. J. 


Lowry v. Coulter.—The confession of a judgment 
preferring a creditor not present nor otherwise actually 
accepting it, and the issuing an execution at the debtor's 
request sweeping all his personal property from other 
creditors, is one mode of legal preference good at common 
lawand unimpeached by the statute of Eliz. Such prefer 
ence does not establish a legal conclusion of fraud, nor 
legal presumption that the debt was fictitious. 
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A defendant in an execution may dispense with the 
Sheriff's taking actual possession of his goods when levied 
upon, as: between himself and the officer, but such waiver 
will not bind other creditors who may levy upon goods 
not actually seized upon or within his view, control or 
power. 

An order ‘to proceed no further’’ directed to the 
Sheriff will postpone the lien of a levy whether it proceed 
from plaintiff or defendant with plaintiff’s permission. 

An unauthorized amendment of a Sheriff’s return is 
yoid, and the extent of the authority to amend is to be 
measured by the facts spread forth in the affidavit groun- 
ding the motion and order to amend. 

A Sheriff’s return is evidence of facts legitimately set 
forth in it, only in the cause in which it is made. Of 
facts incidentally in question in a contest with a third party, 
it is only prima facie evidence. Of facts introduced into it 
by amendment without leave, it is no evidence at all. 

Skinner v. Gulliford.—One who has held a note as bearer 
and negotiated it without indorsement is not such a party 
to it as is incompetent within the rule in Walton v. 
Shelly. Per Gibson, C. J. 


Evans v. Evans.—Two brothers were seized under the 
will of their father, as tenants in common in fee, of two 
undivided third parts of certain real estate, aud under the 
will of their mother of a fee simple, determinable at the 
death of either brother without issue living at such death 
with an exeeutory devise over to the survivor upon the 
happening of the contingency in the remaining third. One 
of the brothers died without issue leaving a widow and 
his brother her co-tenant, his heir at law. 

The widow of the deceased brother may maintain dower 
at common law against the co-tenant of her husband. 

She is dowable also of the estate determined by the 
death of her husband without issue living at his death. 
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Bank United States vs. Patterson—The proceeds of real 
estate arising from premises delivered to a judgment 
creditor under the 3d§ of the act of 13th October 1840 are 
not appropriable to amurtgage the first lien on the prem- 
ises, but to the judgment creditor. 


Dodds v. Dodds.—A confession of judgment in Eject- 
ment made by counsel against the instructions and per- 
sonal protest in open court of his client, cannot be im- 
peached by depositions in a court of error, but such a 
judgment entered on the docket by consent of attorneys 
but not signed by the parties is merely a parol agreement 
within the the statute of frauds and will not affect the 
freehold. The authority of an attorney at law does not 
extend to bargain away his client’s land. 


Torrence v. Comth.—On an indictment for forcible entry 
and detainer, it is error to award restitution, if no estate 
or interest in the premises, but merely a peacable pos- 
session be set forth, but this court having power to mould 
the sentence, the judgment is reversed only as to such 
award and affirmed as to the costs. Per Burnside, J. 


Smith §& Greenwood v. Ellcott.—A verdict in a former 
case of nuisance may be given in evidence in an action for 
its continuance under the plea of not guilty but it is not 
an estoppel, as it would be if pleaded. 

Such a verdict if set forth in the narr. in case of contin- 
uance, is conclusive of the plaintiff’s right, and evidence 
of the damages to the time of the first suit, and it is only 
requisite to prove the continuance. 


The defendant in such suit for continuance is not pro- 
tected by shewing that the nuisance was created originally 
on lands in the hands of a stranger and that he could not 
enter to abate it, without committing a trespass. 
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Heaton v. Findlay.—The rule that the right of property 
in a chattle severed from the freehold cannot be deter- 
mined in Replevin or other transitory action obtains only 
when the ownership of the article severed is to be tested by 
the trial of title. 

Where the sale of a fixture is bona fide and its sever- 
ance from the freehold is total and intended to be lasting 
and it is removed from the incumbered premises, it is 
disencumbered of the lien of a judgment. 

Admissions of a judgment creditor who afterwards 
became the purchaser at Sheriff’s sale of the land that the 
fixture had been severed and sold, are not binding on such 
purchaser under a sale on the process of another judg- 
ment creditor. It has not been the practice in this state 
to name the witnesses in the rule, or the interogatories 
on the commission to take testimony out of the state; for 
cause shown, the court will direct the names to be furn- 
ished. Per Bell, J. 


Ambler § Wife v. Beares & Weaver.—A tenant for years 
is liable to a stranger for any injury suffered by the latter 
from the premises being out of repair. Whether between 
themselves, either landlord or tenant be bound to repair. 

In the absence of any contract the tenant is bound to 
keep leased premises in repair. Per Rogers, J. 


Oniel v. McClure & Whitaker —A judgment paid by a 
surety, whether voluntarily or by execution, will be or- 
dered for his use,in preference to a subsequent lien cred- 
itor, although the Sheriff had returned the execution 
issued on said judgment ‘‘money made.” Per Bell, J. 


Simpson v. Stackhouse—The presumption of law that 
an alteration in an obligation is a legitimate part of it until 
the contrary appears does not extend to negotiable secu- 


rities. The holder of commercial paper is bound to shew 
Vout viri—15 
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that any apparent alteration of its face was made under 
circumstances not affecting its validity. Per Gibson, C. J. 


Coleman v. Carpenter.—A presentment for payment and 
notice of non-payment made on the last day of grace of a 
promissory note is in proper time, nor is there any dis- 
tinction in this respect between foreign and inland bills. 
Suit cannot however be brought thereon until the next 
day. Per Gibson, C. J. 


Elmes v. Elmes.—An appeal from a decree of divorce, 
taken on the last day of the year allowed for appeal, dis- 
missed and decree aflirmed on the ground that the woman 
had been married nine months after the decree, without 
objection from the first husband, and since the appeal had 
a child by the second, the court regarding the appeal as 
actuated by merely vindictive motives. Per Coulter, J. 


Forsyth § Co. v. Walker § Co.—When a forwarding 
merchant altered the marks on goods consigned to him 
from “T. F.” to “'T. Flanagan” and in consequence 
thereof they were seized and sold as the property of said 
Flanagan (not being the real owner) and thus _ lost, the 
forwarder is responsible. Per Rogers, J. 


McKee v. Bartley § Brothers.—Narr. averring that 
“defendants contracted to make & deliver to plaintiffs a 
certain wagon for a stm then mentioned and agreed to be- 
tween them within four weeks from and after said contract” 
sustained as setting forth a sufficient consideration. Per 
Bell, J. 


Graff v. Bloomer.—A contract to deliver merchandize 
at the city of Pittsburgh is not performed by its delivery at 
the city of Allegheny, although the aqueduct forming 
part of the canal and the communication between those 
cities was broken down, some months before the date of the 

. Per Bell, J. 
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DIGESTED FROM THE NEW YORK CODE REPORTER. 
Supreme Court of New Work. 


SEPTEMBER SPE. TERM, 1848. 


BEFORE MR. JUSTICE EDMONDS. 


Diblee v. Mason.—In an action to recover the price of 
goods sold and delivered, and work done, the summons 
stated that the plaintiff would apply to the Court ona 
specified day for the relief demanded by the complaint. 
On motion for judgment for want of an answer. 

Hetp—That the summons was in the wrong form, and 
that the motion for judgment must be denied. 

That the mistake in the form of the summons was not with- 
in sec. 145 of the Code. 

That sec. 145 of the Code applies only to mistakes in 
“ pleading ’’ and not to “ process.” 

That although the Court may have power to amend the 
process, it could only be done on a motion therefor. 


Dickerson v. Beardsley § Another.—Time to answer after 
Amendment. After service of summons and complaint, 
plaintiff served an amended complaint, and at the end of 
20 days from the time of the service of the amended 
complaint, plaintiff signed judgment. On motion to set 
aside the judgment, Held, that the defendant had 20 days 
from the service of the amended complaint to answer or 
demur thereto. 

Lee and others v. Heirberger.—Sec. 249 of the Code.— 
On an application for an order under Sec. 249 of the 
Code. 
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HeLtp—That an affidavit following the alternative word- 
ing of the statute is not sufficient. 


Brandon v. McCann and others—The Code does not 
dispense with the necessity of filing a notice of lis pen- 
dens in mortgage cases. 

Marray and Hilton for pltff. 


Voght v. Shave and others—In an action in the nature 
of a bill of interpleader where judgment is taken by de- 
fendant, the only costs that can be awarded to the plain- 
tiff is $12 and disbursements. 

De Witt for pltff. 


Noble v. Trowbridge.— 

Epmonps, J. 16th Sept.—I have consulted my breth- 
ren of this district on the course to be pursued with refer- 
ence to frivolous answers and demurrers, and announce 
that in future the practice will be that where a frivolous 
answer or demurrer is put in, the plaintiff may apply for 
judgment as for want of an answer, on the notice pre- 
scribed for special motions; and if the answer or demur- 
rer be adjudged frivolous, judgment will be given as if 
on default for want of an answer ; if adjudged not to be 
frivolous, the cause will be put on the Circuit Calender 
in its proper place, and be tried or heard in its order. 


It has been held at Chambers in several instances that 
sec. 249 of the Code cannot be applied to judgments in 
actions commenced prior to, or pending on the Ist July, 
1848. 


ALBANY SPECIAL TERM—AUGUST, 1848. 
BEFORE MR. JUSTICE HAND. 


Cooney v. Van Rensselaer.—The judgment roll should 
not contain an award of execution, when entered on fail- 
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ure to answer. The execution, whether against the pro- 
perty or person, follows from the subject matter of the 
action. 


NEW YORK COMMON PLEAS. 
BEFORE JUDGE ULSHOEFFER, AT THE CHAMBERS, 


Leopold v. Poppenheimer, in anaction for breach of prom- 
ise to Marry.—Held, that the proper form of summons 
in such a case is that prescribed by the first sub-division 
of sec. 108 of the Code. 

That where a defendant is held to bail no copy of the 
plaintiff’s undertaking need be served on the defendant. 

The words *“ and undertaking, but contriving and fraud- 
ulently intending craftily and subtily to deceive and injure 
the said Mary Leopold in this respect”’ (usually found in 
the old forms) ordered to be stricken out as obscure and 
unnecessary, and tending to perplex the common under- 
standing. 


SUPREME COURT CHAMBERS.—AUGUST 26. 


BEFORE EDWARDS, J. 


In an action for trespass, the defendant cannot answer 
that he has a money demand against the plaintiff, and 
seek to have that demand set off against plaintiff’s 
damage. 


Malcomb v. Jennings—and two other Cases.—The fee of 
$1, for trial fee, is not payable until the cause is called 
on to be heard. 

BEFORE WILLARD, J. 


Martin v. Vanderlip.—An affidavit to authorize a judge 
to make an order for arrest, under section 156 of the 
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code must be positive, and must make out a prima facie 
case against the defendant. 

The principles of the former practice as to affidavits to 
hold to bail, showing cause of action, and counter affida- 
vits, remain the same as formerly. 


Manning v. Guyon.—Judgment records must be signed 
by the Clerk at the time the record is filed, or the judg- 
ment will be set aside. 

It is not sufficient to cure this omission that the Clerk 
some time after the filing signs the record. 

The Clerk’s omitting to sign the record is not an irreg- 
ularity merely, and being in direct violation of the stat- 
ute, the omission cannot be waived by the opposite party 
‘delaying to take advantage of it. Per Curiam. Edmonds, J. 


Nevin v. Ladue.—This case appeared in the July num- 
ber of this Journal. In the course of our notice of 3d 
Denios’ Reports, in the June number previous p. 385, we 
had taken occasion to refer to the decision of the New 
York Court of Errors reversing the judgment of the Su- 
preme Court. The decision of the Supreme Court was 
published, notwithstanding the reversal, because it did not 
appear that the reversal proceeded upon grounds affect- 
ing the principle maintained by the Supreme Court. On 
the contrary, Chancellor Walworth, in along and able 
opinion, concurred with the Supreme Court in the doctrine 
that ale and strong beer are spiritous liquors, within the 
meaning of the statute, which prohibits the sale of a less 
quantity than five gallons, without license ; and it did not 
appear, from the report of the case, that any member of 
the Court of Errors dissented from that doctrine. The 
reason of the reversal, so far as assigned, proceeded upon 
other grounds altogether. 
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SUPERIOR COURT, NEW YORK, AT CHAMBERS. 


Re Edwin Hayward. Fugitive from Justice. Requisites of affidavits. 
—A. being in New York, was arrested and imprisoned as a fugitive from 
justice, from the State of Pennsylvania, on the charge of obtaining goods 
by false pretences. On his being brought up by Habeas, Held, That an 
affidavit to arrest an alleged fugitive from justice, must state positively 
that the alleged crime was committed in the State from which the party 
is alleged to be a fugitive—and that the party is actually a fugitive from 
that State. Semble, that it makes no difference whether or not the of- 
fence charged be a felony by the law of the State from whieh the party 
is alleged to be a fugitive—and that it is in the discretion of the Magis- 
trate granting the warrant to arrest to require a copy of the charge made 
on oath in the foreign State. 

This was an application by Edwin Hayward, a prisoner 
on a criminal charge, under the following circumstances. 
It appeared that the prisoner had been a resident of the 
State of Pennsylvania, but had left that State and come 
to reside in the State of New York. After the prisoner 
left Pennsylvania a charge was preferred against him by 
Messrs. Hampton, Smith & Co., of Pittsburg, that he had 
obtained from them under false pretences goods to the 
amount of $2,800—this was alleged to be a felony by the 
law of Pennsylvania, and it was further alleged that the 
prisoner was a fugitive from justice. The complaint of 
Messrs. Hampton, Smith & Co., was taken in Pennsylva- 
nia, and afterwards an application made to a Magistrate 
at New York, for a warrant to arrest the prisoner in New 
York. On this last complaint a warrant was issued for 
the apprehension of the prisoner, who was thereupon 
apprehended. 

It did not appear from the affidavit of the complain- 
ants, except by inference, where the alleged offence was 
committed, or that the prisoner was a fugitive from jus- 
tice ; nor did the complaint made at New York contain a 
copy of the complaint made in Pennsylvania. The pri- 
soner, on being arrested, sued out a Habeas Corpus. 

Sanprorp, J. said—In the case of Edwin Hayward, 
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which was before me yesterday, I have considered the 
objections taken by the Counsel of the prisoner, and I 
think that the prisoner is entitled to his discharge. I ar- 
rive at this conclusion on the grounds,— 

ist. Because I think the affidavit on which the war- 
rant was isssued, is defective in not showing positively 
that the alleged crime was committed in the State of 
Pennsylvania. And— 

2dly. Because the affidavit does not state positively that 
the prisoner has fled from that State. 

It is true that it may readily be inferred from the affi- 
davit before the Court, the residence of the parties, and 
the facts in the case, that the alleged crime was commit- 
ted within the State of Pennsylvania, and that the prison- 
er fled from that State to avoid the consequences of the 
alleged offence. But mere inference is not sufficient to found 
the exercise of a criminal jurisdiction. The facts suffi- 
cient to confer that jurisdiction must be alleged positively. 

The case of the Mormon Prophet, JoeSmith, in the Il- 
linois Cireuit Court, cited in the 6th vol. of the Law Re- 
porter, page 57, is in point; and although that case has 
not the weight of authority in the State of New York, it 
is, nevertheless, entitled to great respect, as it is clearly 
consonant with good sense and the provisions of the act 
of Congress, and of the State of New York. 

I agree with the prisoner’s Counsel in opinion, that the 
offence charged would by the Laws of Pennsylvania 
amount to a misdemeanor only ; but then I think that the 
statute of New York authorizes the tradition of all cases 
of crime, and that it is therefore immaterial to consider 
what is the nature of the offence charged against the pris- 
oner, for we have only to consider whether it be crime 
according to the Law of the State from which the party 
is alleged to be a fugitive ; and if it be, the act will ap- 
ply regardless of the precise nature of the crime. 

Prisoner discharged. 
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New Publications. 


PENNSYLVANIA Stare Reports, containing cases adjudged in the 
Supreme Court during part of September term, and December term, 
1847, and March Term, 1848. Vol. 7. By Robert M. Barr, State 
Reporter. T. & J. W. Johnson, of Philadelphia, publishers. 


The 7th volume of Mr. Barr’s Reports has made its appearance in a 
style which must be satisfactory to the profession, and which is certainly 
creditable to the reporter, the printer, the binder and the publishers.— 
The volume before us contains many decisons of importance and deep in- 
terest to the gentlemen of the bar. In page 261, we find that the trans- 
cript of a balance due by an administrator, upon the settlement of his ac- 
count in the Orphans’ Court, may be transmitted to any county in the 
state for the purpose of binding the real estate of the debtor. In p. 288, 
itis held that a deed from a married woman, although duly acknowledged 
by her, and although designed to release her claim to dower, in land 
previously conveyed by her husband, is inoperative, if her husband donot 
join with her in the deed. In p. 326 there are some very appropriate re- 
marks against carrying the doctrine of Post & Avery beyond the principle 
designed or required to be maintained. In p. 420 there is a very inter- 
esting decision on the distinction, under the statute of frauds, between crea- 
ting and conveying an estate by parol, the statute not operating to prevent 
the cREATION, although it forbids the passing of an estate by such means. 
In p. 378 the notion of an attorney having a lien upon the funds or papers 
of his client is exploded. And in Daniels v. Comth. p. 374 we have a full 
recognition of the principle that the Supreme Court on a writ of error may 
modify an erroneous sentence in a criminal case, so as to conform to the 
law, and is not bound to set criminals at large, again to prey upon society, 
merely because the court below happened to err in applying the punish- 
ment, after a valid conviction. The observations of the learned justice 
who delivered the opinion of the conrt in that case are in the main cor- 
rect, and, considering the embarrassments created by some recent decis- 
ions in England and elsewhere, are quite worthy of commendation. They 
are so much in harmony with our own views, as expressed in the Amer- 
ican Law Journal, vol. 1 p. 10, that we pass over with good natured be- 
nevolence the perseverance with which the same industrious judge con- 
tinues to labor in his efforts to establish his favorite doctrine on the law of 
costs in case of executors, as expressed in Muntorf v. Muntorf, 2 Rawle, 
180, in opposition to the law of England, the previous decision of the 
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Supreme Court, and the unanswerable argument of the present Chief 
Justice in Musser v. Good, 11S. & R. 248. The remarks made on that 
question in Show v. Conway, 7 Barr, 136, were certainly not necessary 
for the decision of the case, inasmuch as the learned judge tells us him- 
self that Show, the administrator, ‘* was the owner of the debt ’’—that he 
‘‘purchased it on speculation, and afterwards took out letters of administra- 
tion, the estate being at the time notoriously insolvent, and brought suit” 
for his own use. Insuch case, under the law and practice, as settled by 
judicial decision, and also under the express provisions of the act of 23d 
April, 1829, (Dunlop 429) the administrator was, of course, personally liable 
for the costs, without regard to the general question. 

In the next number we may extend our remarks upon the decisions in 
this volume of the Pennsylvania Reports. 





Reports or Cases argued and determined in the Supreme Judicial 
Court of Massachusetts. By Theron Metcalf. Volume XI. Boston: 
Charles C. Little and James Brown,—1848. 


This volume is equal in all respects to any of its predecessors. It is as 
usual excellently printed by Messrs. Little & Brown, the publishers.— 
The contents of the volume give one some idea of the diverse and mul- 
tifarious character of the labors of the judges of the Supreme Judicial 
Court of the thriving and populous Commonwealth of Massachusetts. 
Almost every style of action can be found in the pages before us, assump- 
sit, trespass, trover, debt, replevin, waste, ejectment, mandamus, parti- 
tion and the old writ of entry, all figure conspicuously. This volume is 
we think, as valuable as any of the Massachusetts Reports, and the re- 
ports of few States are justly entitled to more praise, or find greater fa- 
vor with jurists throughout the whole country than the volumes issued in 
Massachusetts, whether from the Federal or State tribunals, 





Rerorts oF Cases in Law and Equity in the Supreme Court of the 
State of New York. By Oliver L. Barbour, Counsellor at Law. Vol. 
I. Albany: Gould, Banks & Gould, 104 State street. New York: 
Banks, Gould & Co. 144 Nassau street.—1848. pp. 720. 


We have had this volume on our table some three weeks and have de- 
layed noticing it until this time, with a view to examine with some care 
the first product of the new judiciary system of New York. The de- 
cisions come from fifteen different districts; the greater part from New 
York City district. Under the new organization there are eight judicial 
districts presided over by eight different sets of judges, to a very consid- 





lief 


ial 


1. 


- 








NEW PUBLICATIONS. 235 


erable extent independent of each other, but all liable to review in the 
Court of Appeals, which is composed of eight judges, four being elected 
by the people at large and four chosen every year from the justices of 
the Supreme Court. 

How this system of sub-division of Supreme Judicial districts will 
work it is hard to tell. If we understand the matter correctly there are 
eight Supreme Courts in the State of New York, each independent of 
the other. Contradictory and conflicting decisions will perhaps occasion- 
ally be made, but uniformity of practice and decision will be maintained 
it is presumed, as in Pennsylvania, by occasional applications to the 
Court of Review in the last resort—the Supreme Court of New York, 
as at present organized, answering to the Common Pleas of Pennsyl- 
vania. 

This volume embraces the Supreme Court decisions only; the cases 
were all decided in the fall of 1847, and no appeals are found in the book. 
We are informed that another reporter has charge of the decisions of 
the Court of Appeals and will at no distant day furnish the profession 
with a volume. The cases contained in first Barbour are much the same 
as all volumes of reports furnish. Some are decided by one judge and 
some by several: the law and equity cases are mingled just as they oc- 
curred. Some of the cases are interesting and important. We noticed 
as we read, particularly the following: Olmstead v. Harney, p. 102, a 
will case. Halliday v. Noble, p. 137. Ainslie v. The Mayor, Xc. of 
New York, p. 168. Metzger’s Case, p. 248. Tallman v. Farley, p. 280. 
Sanquinico v. Benedetti, p. 315 (a bill in equity to enforce the specific 
performance of an engagement to sing at the opera). Sears v. Shafer, 
p- 408. Koppel v. Heinricks, p. 449, as to the privilege of foreign con- 
suls. Butler v. Benson, p. 526. Lott v. Wyckoff, p. 565. We fully 
agree with our excellent cotemporary, the Monthly Law Rep. vol. I, p. 
286, in his notice of the same book : 


“ Their (the Reports) especial value now is, that they are the first de- 
“ cisions of the new judiciary, and, as such, will form an essential part 
‘“‘of the basis of the law of New York. This fact imposes a high res- 
“ ponsibility upon both the judges and the reporter, which thus far they 
‘have ably met. We are glad to see in the Index a reference to the 
“cases commented on. It is as much a matter of necessity and conve- 
“‘nience to be able to refer readily to cases commented upon and over- 
“ruled, as it is to know what statutes have been cited or expounded.— 
‘“ Reporters should do all in their power to lighten the tedious labors of 
‘the lawyer. The general appearance of the volume is highly credit- 
‘table to the industry, accuracy and ability of Mr. Barbour.” 
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Tue Pusiic anp GENERAL Statutes passed by the Congress of the 
United States of America from 1837 to 1847 inclusive, whether ex- 
pired, repealed, or in force; arranged in Chronological order, with 
Marginal References. Being a continuation of the Laws published 
under the inspection of Joseph Story, one of the Justices of the Su- 
preme Court of the United States. Edited by George Sharswood. 
Philadelphia: T. & J. W. Johnson, Law Booksellers, No. 197, Ches- 
nut Street,—1848. pp. 643. 


We think the Messrs. Johnson have judged well in printing this vol- 
ume. It is intended to complete the Public Laws of the United 
States. Until the recent edition of the statutes at large by Messrs. Lit- 
tle & Brown, of Boston, the edition of which this volume is the supple- 
ment, and which embodied all the public general acts down to 1837 in- 
clusive, was in universal use. The former volumes of this same edition 
brought the laws down only to 1837, and many professional men now own 
copies thus incomplete; the book under notice will enable gentlemen 
having the former volumes to complete their sets and secure all the pub- 
lic general acts of the United States down to the last session of Congress. 
This certainly is very desirable. Messrs. Litttle & Brown's Statutes at 
Large, a voluminous and although relatively a cheap book, yet requires a 
round sum for its purchase. Too much praise cannot be bestowed upon 
the labor, pains and care which have been expended upon both the intel- 
lectual and typographical portions of that work; but it is nevertheless 
important that books already owned should not be rendered worthless by 
after publications, if it can be avoided. The Messrs. Johnson have made 
a cheap and good book in this fifth volume of the Laws of the United 
States; they have caused it to be adequately edited and superintended 
by Judge Sharswood, and we gladly commend it to professional and gen- 
eral attention. 


History or Coneress; exhibiting a classification of the proceedings of 
the Senate and the House of Representatives, from March 4, 1789 to 
March 3, 1793, embracing the first term of the administration of Gen. 
Washington. Lea & Blanchard, 1843. 


This is a large octavo volume of 736 pages. The important measures 
of the government, during this eventful period of our history, are disen- 
tangled from the heterogeneous mass and collected and arranged in a sys- 
tem so as to present at once the entire legislation on every topic of public 
and private interest. Those who desire to obtain a knowledge of our 
early legislation, on the subjects of the oganization of government, of es- 
tablishing a Bank of the United States, a Bankrupt law, a tariff, a provision 
for the surrender of fugitive slaves, &c. can be gratified by an examination 
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of this work. The proceedings of the two houses on the question of the 
titles to be given to the President are interesting—the Senate was in favor 
of bestowing upon the President the title of “His Highness” and “Pro- 
tector’”’ of our “Liberties.” But the House would not agree to anything 
beyond the Constitutional title and the Senate yielded. 

The work is for sale at Judd and Murray’s Bookstore, North Queen 
street, Lancaster, Pa. 





Mepicat Ernics.—We are indebted to Dr. G. Emerson for a copy 
of the ‘Code of Ethics of the American Medical Association, adopted in 
May, 1847.” We have been refreshed and improved by the perusal of 
these most excellent regulations. A strict adherence to them would 
elevate the character of the Medical profession and prevent many unpleas- 
ant scenes which occur in country practice. The rule which enjoins 
gratuitous services to professional brethren in time of sickness is a rule 
of fraternal benevolence which must have a happy influence in pre- 
serving amicable relations, and must be equally useful to all. We cor- 
dially subscribe to all that is enjoined against holding patents for surgical 
instruments or medicines, or dispensing secret remedies. But we do not 
concur in the prohibition to “promote in any way, the use of patent medi- 
cines.”” A patent medicine is not a secret nostrum. It is of the essence 
of a patent medicine that the knowledge of its component parts be open to 
all by reference to the records of the patent office. Ifa physician, at the 
bedside of his patient, discovers that the disease is of such a nature as to 
require the administration of certain remedies, the nature of which are 
well known to him, the circumstance of a patent having been granted 
for the discovery of their valuable properties affords no justification to the 
practitioner in withholding them. On the contrary, his doing so, would 
be a gross dereliction of professional duty, and an unwarrantable sacrifice 
of the health or perhaps the life of his patient, which might expose him 
to the dangers of a prosecution for mal-practice. In adopting this part of 
the rule we are inclined to think that some other than the proper meaning 
must have been attached to the term patent. It is often used as synoni- 
mous with secret. If this is the sense in which it was used by the associa- 
tion, their regulation is not only proper, but necessary to the safety of the 
public. 


Tae New Lisrary or Law anv Equity. M’Kinley & Lescure: 
Harrisburg. 1848. 


The numbers for July and August have made their appearance, and 
complete Pritchard’s excellent Analitical Digest. The subjects of Sla- 
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very, Visitation and Search, and the effect of a removal by a master and 
slave into a non-slave holding nation, in suspending the relations between 
them, are largely treated of, and possess at this time a peculiar interest. 
The appendix, containing the American Law of Evidence in Equity 
cases, gives great additional value to the work. 


The beautifully printed pamphlet of the Pea Parcu case has been re- 
ceived, and a notice of it prepared which has been crowded out, but will 
appear in the December Number. 


The American Female Poets, by Carouine May, published by Lind- 
say & Blakistone, Phila., is one of the most elegant publications of the 
time. Miss May has conferred a lasting obligation upon the country by 
the judgment and good taste displayed in this interesting publication. 


The Ladies Wreath, published in New York, by Martyn & Ely, and 
edited by Mrs. S. T. Martyn, is one of the most beautiful periodicals 
published in this country. Its contents are generally excellent, its illus- 
trations beautiful and the price ($1 per annum) is so low as to place the 


work within the reach of almost every one. 


t* The Agents for this Periodical having been changed in the city of 
Philadelphia, some irregularities in the delivery of the numbers for Oc- 
tober may have occurred from the change of residence of the subscri- 
bers. Any such irregularity will be corrected on application to the 
present agent, T. B. Pererson, No. 98 Chestnut Street. 


t[ All susiness communications for the American Law Journal 
should be addressed to the publishers at Lancaster, Penna. All works for 
review, contributions, and other communications relative to the editorial 
department should be addressed to the Editors of the American Law 
Journal,—either at Lancaster, Penna., or at No. 6, Mercantile Library 
Buildings, Philadelphia. All packages sent us by the excellent Express 
of Adams & Co. reach their destination in safety. 


Ee A title page and an index for the volume of the Pennsylvania Law 
Journal, which closed with the June number, will be forwarded to sub- 
scribers with the December number. The inder and title for the current 
number of the American Law Journal will be sent at the close of the 


volume, in June next. 
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Post Office Advertising.—In the case of E. C. Darlington vy. Mary Dickson, 
in the District Court of Lancaster, Pa. Hays, President, delivered the opinion, 
on the 30th Oct. 1848, that, under the act of Congress of the 3d March, 1845, 
the list of letters uncalled for must be inserted in the newspaper “having the 
largest circulation,” and that inserting the list in a paper having the largest cir- 
culation in the city or town where tt is printed is not a compliance with the law. 
Judgment for the Plaintiff. 
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The professional cards of our advertising friends are rapidly accumulating. — 
They will be found subjoined and on the cover. 


KING & TODD, Attorneys at Law, Waterford, N. Y. 

W. T. ODELL, Attorney at Law, Ballston Spa, N. Y. 

J.W. CULVER, Attorney at Law, Ballston Spa, N. Y. 

N. J. JOHNSON, Attorney at Law, Ballston Spa, N. Y. 
DAVID MAXWELL, Attorney at Law, Ballston Spa, N. Y. 

A. S. MAXWELL, Attorney at Law, Saratoga Springs, N. Y. 
W. M. SEARING, Attorney at Law, Saratoga Springs, N. Y. 

B. F. POTTER, Attorney at Law, Schenectady, N.Y. 

JAMES FULLER, Attorney at Law, Schenectady, N. Y, 
LLOYD W. WILLIAMS, Attorney at Law, Baltimore N. Y. 
BENTON & BARRETT, Attorney at Law, Little Falls, N. Y. 
GEORGE H. FEETER, Attorney at Law, Little Falls, N. Y. 
EZRA GRAVES, Attorney at Law, Herkimer, N. Y. 

J. A. SPENCER, Attorney at Law, Utica, N. Y. 

A. G. WILLIAMS, Attorney at Law, Utica, N. Y. 

A. COBURN, Attorney at Law, Utica, N. Y. 
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E. A. BROWN, Attorney at Law, Turin, Lewis Co. N. Y. 
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THOMAS Y. HOW, Attorney at Law, Auburn, N. Y. 

S. 8S. VIELE, Attorney at Law, Seneca Falls, N. Y. 
BARTHOLOMEW SKAATS, Attorney at Law, Waterloo, N. Y. 
P. M. DOX, Attorney at Law, Geneva, N. Y. 

J. C. STRONG, Attorney at Law, Geneva, N.Y. 

C. G. JUDD, Attorney at Law, Penn Yan, N. Y. 

GIDEON GRANGER, Attorney at Law, Canandaigua, N. Y. 

J. P. FAUROT, Attorney at Law, Canandaigua, N. Y. 

J. C. SIBLEY, Attorney at Law, Canandaigua, N. Y. 

ALFRED ELY, Attorney at Law, Rochester, N. Y. 

HENRY HUNTER, Attorney at Law, Rochester, N. Y. 
CHAMBERLIN & WOOD, Attorneys at Law, Geneseo, N. Y. 
F. TRACY, Attorney at Law, Geneseo, N. Y. 

LORD & KERSHNER, Attorney at Law, Geneseo, N. Y. 
A. C. FRAZER, Attorney at Law, Cuylerville, Livingston Co. N. Y. 
WM. M. OLDER, Attorney at Law, Moscow, N. Y. 

G. N. WILLIAMS, Attorney at Law, Mount Morris, N. Y. 
GEORGE HASTINGS, Attorney at Law, Mount Morris, N. Y. 
L. C. PECK, Attorney at Law, Nunda, N. Y. 

E. FAULKNER, Attorney at Law, Dansville, N. Y. 
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